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apply it to the matter of lashes, as forewarning is required for the court to be able to administer lashes.


The school of Ḥizkiyya taught a source for the requirement of forewarning from the verse concerning the court-imposed capital punishment meted out to a murderer, as it is states: “But if a man come intentionally upon his neighbor to slay him with guile” (Exodus 21:14). How do the witnesses know that he acted intentionally? It must be that they forewarned him, and still he acts intentionally.


The school of Rabbi Yishmael taught a source for the requirement to forewarn transgressors from the verse concerning the court-imposed capital punishment meted out to the wood-gatherer on Shabbat in the wilderness, as it is stated: “And they that found him gathering sticks brought him” (Numbers 15:33). By writing “gathering” in the present tense, the verse indicates that they forewarned him, but he is still gathering.


The school of Rabbi Yehuda HaNasi taught a source for the requirement to forewarn a transgressor from the verse concerning the court-imposed capital punishment meted out to one who commits adultery with a betrothed young woman, as it is stated: “For the matter [devar] that he has humbled his neighbor’s wife” (Deuteronomy 22:24). They make a verbal analogy: For matters involving speech [dibbur], the punishment is given only if the witnesses issued a verbal forewarning.


The Gemara comments: And it is necessary to have all of these sources, since if the Merciful One would write the requirement of forewarning in the context of “his sister” (Leviticus 20:17) alone, I would say: Those liable to receive lashes, yes, they do require forewarning, but those liable to receive court-imposed capital punishments, whose transgressions are severe, do not require forewarning. Therefore the Merciful One writes, with regard to a murderer: “If a man come intentionally.”


And if the Merciful One would write only: “If a man come intentionally,” I would say that this statement applies only when the penalty is death by the sword, as that is a lenient form of court-imposed capital punishment. But with regard to stoning, which is a severe form of court-imposed capital punishment, one could say that it does not require forewarning. Therefore, it is necessary to state the requirement of forewarning with regard to one who desecrates Shabbat.


The Gemara asks: And why do I need two verses that state the requirement for forewarning in the context of those liable to be stoned? Both the Shabbat violator and one who commits adultery with a betrothed young woman are punished with stoning. The Gemara answers: According to the opinion of Rabbi Shimon that death by burning is more severe than death by stoning, the additional verse serves to add the halakha that a forewarning must be issued to those liable to be burned for their transgressions, by way of the application of the principle: If this halakha is not needed for the matter in which it is written, apply it to a different matter.


According to the opinion of the Rabbis that death by stoning is more severe than death by burning, one can say that even with a matter that can be derived through an a fortiori inference, the verse nevertheless takes the trouble and writes it explicitly. The Gemara challenges: But let the Merciful One write this halakha only in the context of those liable to be stoned, and let these others be derived from it, as stoning is the most severe punishment. The Gemara answers: Here too, one can say that even with a matter that can be derived through an a fortiori inference, the verse nevertheless takes the trouble and writes it explicitly.


§ The baraita teaches that one of the questions the court asks of the witnesses is: Did he release himself to death, i.e., did he acknowledge that he is aware that the court imposes capital punishment for murder? The Gemara asks: From where do we derive that he must release himself to death? Rava said, and some say it was Ḥizkiyya who said, that the verse states: “By the mouth of two witnesses or three witnesses shall the dead be put to death” (Deuteronomy 17:6). By referring to the transgressor as dead even before he is executed, the verse indicates that he is not executed until he releases himself to death, by stating that he is aware that he will be executed for his transgression.


Rav Ḥanan says: Witnesses who testify to the adultery of a betrothed young woman who were rendered conspiring witnesses are not killed. Although conspiring witnesses are generally punished with the same punishment they attempted to impose on the purported transgressor (see Deuteronomy 19:19), this is an exception. This is because they can say: We did not come to testify in order to have her be executed; rather, we came to forbid her to her husband, as a betrothed or married woman who willingly engages in adulterous sexual intercourse is forbidden to her husband.


The Gemara challenges this ruling: But they must testify that they forewarned her before her transgression, and a forewarning includes apprising the transgressor of the punishment he or she will receive. How can the witnesses claim that they did not intend this result? The Gemara answers: Rav Ḥanan stated his halakha with regard to a case where they claim they did not forewarn her. The Gemara asks: But if they claim they did not forewarn her, how can she be killed? If she would not have been killed, there is no novelty to Rav Ḥanan’s statement that the witnesses are not killed.


The Gemara explains: Rav Ḥanan stated his halakha with regard to a woman who is a ḥavera, knowledgeable in Torah, and it is in accordance with the opinion of Rabbi Yosei, son of Rabbi Yehuda. As it is taught in a baraita: Rabbi Yosei, son of Rabbi Yehuda, says: A ḥaver does not require forewarning in order to be liable for a transgression, because forewarning is given only in order to distinguish between an intentional and an unintentional act.


The Gemara asks further: But since the witnesses are not killed for their conspiratory testimony in the case of a ḥavera, how can she be killed for her action? Their testimony is testimony that you cannot render conspiratory testimony, i.e., the witnesses cannot be punished for their testimony, and any testimony that you cannot potentially render conspiratory testimony is not categorized as testimony.


The Gemara answers: That is also what he is saying: Since the witnesses are not killed, as they can say: We came to forbid her to her husband, she is also not killed, since their testimony is testimony that you cannot potentially render conspiratory testimony.


The Gemara challenges: But with regard to a woman who is a ḥavera, since we maintain that she can be killed without being forewarned, how can you find this occurring according to the opinion of Rabbi Yosei, son of Rabbi Yehuda? As there was no forewarning, the witnesses can claim that their intention was to forbid her to her husband. The Gemara answers: It is found in a case where they testify that she committed adultery and then they testified that she again committed adultery. The witnesses cannot claim that their testimony was meant to forbid her to her husband, as she was already forbidden to him due to the first time she committed adultery.


The Gemara questions this: But the witnesses can say: We come to forbid her to her second paramour. The halakha is that in addition to becoming forbidden to her husband, an adulterous woman becomes forbidden to her paramour. The witnesses can claim that this was their intent in testifying. The Gemara answers: It is found in a case where they testify that she again committed adultery with the first paramour, i.e., the second act was with the same paramour, to whom she was already forbidden. Alternatively, it is found in a case where they testify that she committed adultery with one of her relatives, to whom she is forbidden regardless.


The Gemara clarifies: What is different that Rav Ḥanan chose to state his halakha with regard to a betrothed young woman? His halakha could be stated with regard to a married woman as well. The Gemara answers: Yes, that is correct. But the novelty of this element of his ruling is that even with regard to this betrothed young woman, who does not live under her husband, the witnesses can say: We came to forbid her to her husband.


§ Rav Ḥisda says: In a case where one of the witnesses says: The murderer killed the victim with a sword, and one of the witnesses says: The murderer killed the victim with an ariran, another weapon, this is not congruent testimony, as this is a clear contradiction. But if one of the witnesses says: The murderer’s garments were black, and one of the witnesses says: The murderer’s garments were white, this is congruent testimony, as this is not a meaningful discrepancy.


The Gemara raises an objection from a baraita: The verse states with regard to testimony: “And behold it be truth, the matter certain” (Deuteronomy 17:4). The meaning of “certain” is that the testimony of the two witnesses must be congruent. If one witness says: The murderer killed the victim with a sword, and one says: The murderer killed the victim with an ariran, or if one of the witnesses says: The murderer’s garments were black, and one of the witnesses says: The murderer’s garments were white, this is not congruent testimony. This contradicts the ruling of Rav Ḥisda. The Gemara answers: Rav Ḥisda interpreted that baraita as speaking about a scarf with which the murderer strangled the victim, as this is the same as a contradiction with regard to a sword and an ariran. As Rav Ḥisda himself ruled, a contradiction concerning details of the murder weapon renders the testimony incongruent.


The Gemara suggests: Come and hear proof from a baraita: If one of the witnesses says: The sandals of the murderer were black, and one of the witnesses says: The sandals of the murderer were white, this is not congruent testimony. This contradicts the ruling of Rav Ḥisda. The Gemara answers: Rav Ḥisda can explain that there also, it is speaking of a case where the murderer kicked the victim with his sandal and killed him.


The Gemara suggests: Come and hear proof from the mishna: An incident occurred, and ben Zakkai examined the witnesses about the stems of figs, indicating that even a contradiction concerning a minor point such as this would render the testimony incongruent. The Gemara answers: Rami bar Ḥama said: It is speaking there of a case where he picked a fig on Shabbat, as he is killed for that act itself. Picking a fruit from its source of growth is an example of the forbidden labor of reaping, so the testimony about the characteristics of the fig is significant.


The Gemara asks: But isn’t it taught in a baraita: When ben Zakkai asked the witnesses the question about the stems of figs, they said to him: The murderer killed the victim beneath a fig tree, indicating that it is speaking of a murder case? Rather, Rami bar Ḥama said: The mishna is speaking of a case where the murderer stabbed the victim with a branch of a fig tree. As Rav Ḥisda himself ruled, a contradiction concerning details of the murder weapon renders the testimony incongruent.


Come and hear a proof, as in that same examination ben Zakkai said to the witnesses: This fig tree about which you are testifying, were its stems thin or were its stems thick? Were the figs on it black or were the figs white? These questions concern the fruit itself, not the characteristics of a branch. Rather, Rav Yosef says: Should a person raise a difficulty from the conduct of ben Zakkai? Ben Zakkai is different, as he equated examinations with interrogations. According to ben Zakkai’s opinion, a contradiction in the witnesses’ answers to an examination is as significant as a contradiction in the witnesses’ answers to an interrogation, and it also renders the testimony incongruent.


§ The Gemara clarifies: Who is the ben Zakkai mentioned in the mishna? If we say it is Rabbi Yoḥanan ben Zakkai, was he a member in a Sanhedrin that judged capital cases? But isn’t it taught in a baraita: All the years of Rabbi Yoḥanan ben Zakkai were 120 years. For forty of those years he dealt in business [biferakmatya], for forty of those years he studied, and for forty of those years he taught and guided the Jewish people.


The Gemara continues its question: And it is taught in a baraita: Forty years before the destruction of the Second Temple, the Sanhedrin was exiled from the Chamber of Hewn Stone and sat in the store near the Temple Mount. And Rabbi Yitzḥak bar Avudimi says: The intent of the statement concerning the relocation of the Sanhedrin is to say that they no longer judged laws of fines. The Gemara asks: Does it enter your mind to say that they no longer judged laws of fines? It is known that the Sanhedrin would judge laws of fines for hundreds of years after the destruction of the Temple. Rather, he must have said that the Sanhedrin no longer judged cases of capital law. Once the Sanhedrin left the Chamber of Hewn Stone, the court’s power to judge capital cases was nullified.


The Gemara concludes its question: And since as we learned in a mishna (Sukka 41a): Once the Temple was destroyed, Rabban Yoḥanan ben Zakkai instituted an ordinance that the mitzva of lulav should be performed even in the rest of the country for seven days in commemoration of the Temple, it is clear that he was in a position of prominence after the destruction of the Temple. Since the Sanhedrin ceased judging cases of capital law forty years before the destruction of the Temple, and Rabban Yoḥanan ben Zakkai was in a position of prominence for only forty years, he could not have been a judge in a capital case.


The Gemara suggests: Rather, one can say that it was merely a different person named ben Zakkai, not the well-known Sage of that name. The Gemara comments: So too, it is reasonable to say this, as if it enters your mind that this was Rabban Yoḥanan ben Zakkai, would Rabbi Yehuda HaNasi call him ben Zakkai, without any title? He must have been referring to someone else.


The Gemara asks: But isn’t it taught in a baraita explicitly: An incident occurred, and Rabban Yoḥanan ben Zakkai examined the witnesses with regard to the stems of figs? This proves that the Sage in question is Rabban Yoḥanan ben Zakkai. Rather, one can say that at that time, when this incident occurred, Rabban Yoḥanan ben Zakkai was a student sitting before his teacher, and in those years the Sanhedrin was in its place and judged cases of capital law. And he said a matter in the course of examining the witnesses, and his reasoning was logical to them, and the judges asked his question,

Talmud – Bavli – The William Davidson digital edition of the Koren Noé Talmud, with commentary by Rabbi Adin Steinsaltz Even-Israel (CC-BY-NC 4.0).
image1.png
e 9T WNSE




