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! Kesuvos 002: Beis Din sits on "Monday" and Thurday
If the takanah is to get married on wednesday why doesnt the mishnah only tell me that beis din comes
to session on thursday, why bother telling me about Monday?

The Kollel replies:
The Mishnah may be hinting to the fact that the Takanah applies only where Ezra's Takanah of Monday
and Thursday was practiced, and not where Beis Din sits every day (Gemara 4a).

If it had said "because Beis Din sits on Thursday" we would have thought that even in places where
they sit other days as well, the Rabanan already instituted a Takanah and said "Lo Plug," you must get
married on Wed. The

Mishnah therefore hints that the Takanah, from the start, was only instituted for places where Beis Din
meets *only* on Monday and Thursday.

(See Shitah Mekubetzes at the end of the Mishnah, who finds a different inference in the Mishnah to
this Halachah -- from the word "*Hayah* Mashkim.") -Mordecai Kornfeld
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2 "EIN GET L'ACHAR MISAH"

QUESTION: The Gemara quotes a Mishnah in Gitin and tells us that the Reisha of the Mishnah is
teaching that a man may not divorce his wife after his death -- "Ein Get I'Achar Misah." RASHI (DH
Meis Hu) explains that the

reason is because "dead people cannot divorce" -- "Ein ha'Mesim Megarshim."

Why does the Mishnah need to teach that a man cannot divorce his wife after his death? After the man
dies, there is no longer any Kidushin; he is not married anymore -- of course the Get cannot take effect!
Furthermore, why

does Rashi say that the Mishnah teaches that "dead people cannot give divorces." The reason the Get
does not take effect is because the woman is no longer married when her husband dies!

In fact, in Gitin (9b), where the Gemara teaches that a Shtar Shichrur (a document of release for an
Eved) and a Shtar Mecher (a document of sale) cannot take effect after the death of the owner, RASHI
(DH Lo Yitnu and DH

v'Ein Shtar) explains that the reason is because when the owner dies, the property or the Eved no longer
belongs to him, and thus he has no right to set the Eved free or to sell the property! Why, then, does
Rashi in our Sugya not give the same explanation -- that after a man has died, the woman is no longer
his wife to divorce? (See KETZOS HA'CHOSHEN 188:2.)

ANSWER: The Gemara is discussing a case where the husband dies with no children, and the woman
falls to Yibum after her husband dies. If the Get is valid, it exempts her from Yibum (like Rashi
explains in DH Eino Get). The Zikah of Yibum is considered, in a sense, to be like a continuation of
the bond of marriage, since the Zikah to the Yavam only comes as a result of the marriage of the
woman to his brother who died. (See TOSFOS Kidushin 4b, DH Mah 1'Yevamabh, in the name of Rebbi
Elazar mi'Shazna.) (cont’d next page)

Therefore, we might have thought that since an element of the original Kidushin remains, the Get can
still be effective in divorcing one's wife even after one has died! That is why the Mishnah must teach
that "Ein Get

I'Achar Misah" -- even though a part of the Kidushin does remain after the husband's death in a
situation of Yibum, nevertheless "Ein ha'Mesim Megarshim" as Rashi explains.

(This also explains why Rashi, DH Eino Get, writes that the practical consequence of the Get not being
valid is that the wife falls to Yibum. At the end of this Daf, Rashi mentions a different consequence --
that the woman does not become Pesulah I'Kehunah if the Get is not a valid Get. Why does Rashi not
mention that consequence here? The answer is that Rashi wants to point out that the case of the
Mishnah *must* be a case where the woman

falls to Yibum, because otherwise there is no Chidush in teaching us that Ein Get I'Achar Misah.)
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* THE RABANAN'S AUTHORITY TO UPROOT A MARRIAGE

QUESTIONS: The Gemara states that in certain situations, the Rabanan — in order to end a marriage --
uproot the Kidushin so that the marriage will no longer exist. The situation discussed in our Gemara is
when a person gives a Get to his wife on condition that he does not return, and then circumstances
beyond his control prevent him from returning. Even though the Get is not a valid Get mid'Oraisa



(since a fulfillment of a condition against one's will is not considered as though one fulfilled the
condition), the Rabanan instituted that the Get does take effect (for the reasons that the Gemara
describes). How can the Rabanan make the Get valid when, mid'Oraisa, it is not valid? The Gemara
explains that the Rabanan make the Get effective by implementing their authority to uproot the
Kidushin (retroactively), "Afke'inhu Rabanan 1'Kidushei Minei."

Another example of a situation in which the Rabanan remove the Kidushin is when a man sends a Get
to his wife and then annuls the Get after the Shali'ach has departed, without informing the Shali'ach of
the annulment.

Although the Get is not valid when the Shali'ach gives it to the woman, the Rabanan make it take effect
by uprooting the Kidushin.

How does this mechanism of uprooting the Get work? When the Rabanan uproot the Kidushin, is it
considered as though the couple were never married? If so, it should be possible to remove the status of
a Mamgzer in a situation

where a married woman committed adultery or was raped and had a child from the union; although the
child is a Mamzer, it should be possible to make the child legitimate by having the Kidushin uprooted
retroactively (such as by sending her a Get with a Shali'ach and then annulling the Get)! Similarly, a
man could save his wife from being punished with Misah, where she committed adultery, in this
manner as well!

In addition, the PNEI YEHOSHUA points out that if the Rabanan uproot the Kidushin retroactively,
then if the brother of the husband later marries the woman (who is Asur to him as "Eshes Achiv"), the
Kidushin should take effect mid'Oraisa (and she should require a Get if she wants to leave him) since
she is not his "Eshes Ach!" Is that indeed the Halachah?

Another question is that if the Rabanan are able to remove Kidushin in such a manner, then why do
they not use it in a broader context -- such as to permit Agunos to remarry? For example, in a case
where a husband drowns in

the sea ("Mayim sh'Ein Lahem Sof™) and there is no positive testimony that he is dead, the Halachah is
that his wife may never remarry. The Rabanan should permit her to remarry by exercising their
authority to uproot the

Kidushin!

ANSWERS:

(a) TOSFOS in Gitin (33a) says that it is true that where the Rabanan uproot the Kidushin, a child who
is a Mamzer due to the Kidushin becomes legitimate, and the woman becomes exempt from
punishment for committing adultery (and, presumably, if she marries the brother of her husband, the
Kidushin with him will take effect). However, a person cannot take advantage of this right of the
Rabanan in order to intentionally correct the status of a Mamzer. In such a case -- where a man
intentionally sends a Get to his wife with a Shali'ach and then annuls the Get in order to save his wife
from punishment or to make his wife's illegitimate children legitimate — the Rabanan do *not* uproot
the Kidushin. They only uproot the Kidushin when a man annuls the Get innocently, with no ulterior
motives.

As for why the Rabanan do not exercise their authority to uproot Kidushin in order to permit Agunos to
remarry, the RAMBAN and RASHBA explain that the Rabanan exercise this power only where there
was some form of Get that was already given. Even though the Get itself is not valid, the Rabanan
uproot the Kidushin based on the giving of the Get.

This also seems to be the intention of RASHI here who repeatedly writes that the Rabanan uproot the
Kidushin "when a Get is given." (Rashi in Shabbos (155b) writes that the reason the Rabanan permitted
a woman to remarry based on the testimony of a single witness is because of the principle of
"Afke'inhu." Here, Rashi explains why the Rabanan do not apply "Afke'inhu" to permit Agunos in
other situations. Rashi is explaining that in the case of a single witness who testifies that the husband
died, there is at least some sort of testimony that he died, and thus there is a foothold for the Rabanan to
uproot the Kidushin. According to Rashi, wherever there is some form of Get or some form of
testimony of death, the Rabanan can apply "Afke'inhu.")



(b) The RAMBAN and RE'AH write that although the Rabanan uprooted the Kidushin d'Oraisa, they
nevertheless established in its place a Kidushin d'Rabanan. Therefore, the child born to the woman
from another man will

still be a Mamzer d'Rabanan, and the relatives of the husband will be prohibited to the woman
mid'Rabanan. Similarly, she will be prohibited mid'Rabanan to marry a Kohen.

(c) The Rishonim here (RAMBAN, RASHBA) and in Gitin quote the RASHBAM (see also PNEI
YEHOSHUA here) who suggests that when a condition of the Get is fulfilled against the husband's
will, and when a husband annlus a Get after having sent it with a Shali'ach, the Kidushin is not
uprooted retroactively,

but rather it is uprooted from now on, "mi'Kan ul'Haba." (See also SHITAH MEKUBETZES who
quotes the Rashbam as found in a marginal note in a manuscript of Rashi's commentary.)

The Rashbam explains that the Gemara means that the Rabanan have the right to uproot the Kidushin
retroactively, and if they do so, all of the Be'ilos retroactively become Be'ilos of Z'nus. Since nobody
wants his Be'ilos to become Be'ilos Z'nus, when he gives a Get with a condition, he has in mind that
even if the condition is fulfilled later against his will, he still wants the Get to be valid. Similarly, when
a man annuls a Get, since he

knows that the Rabanan will make his Be'ilos into Be'ilos Z'nus if the Get is annulled, he does not
really want to annul the Get.

The Ramban asks that according to this, in a case where a woman is only betrothed (with Erusin), and
her husband gives her a Get on condition or annuls a Get that he sent with a Shali'ach, the Kidushin
*should* be

uprooted retroactively, since the man has not had relations with his wife and thus has no fear that his
Be'ilos will be made into Be'ilos Z'nus! The Ramban answers that even though there was no Be'ilah,
the husband has in

mind that the Get should take effect even if the condition is fulfilled b'Ones, because he knows that if
he does not want it to work, it will not gain anything for him (since the Kidushin will still be uprooted
against his will). Therefore, he intends for the Get to take effect no matter what.

(d) RASHI cites a fourth explanation in the name of "all of my teachers."

This explanation is actually found in PERUSH RABEINU GERSHOM in Bava Basra (48b). He
explains that all Kidushin nowadays is only mid'Rabanan in any case, and that is why the Rabanan are
able to uproot it from now on. Rabeinu Gershom asserts that Kidushei Kesef (and Kidushei Shtar) are
mid'Rabanan, while Kidushei Bi'ah -- which is mid'Oraisa -- cannot make a Kidushin d'Oraisa
nowadays since the Rabanan prohibited being Mekadesh a woman with Bi'ah (Kidushin 12b). The
Rabanan went further and said that since everyone is "Mekadesh Al Da'as d'Rabanan," all Kidushei
Bi'ah does not work mid'Oraisa nowadays (and it only makes a Kidushin d'/Rabanan).

(Once the Rabanan instituted that one can be Mekadesh a woman with Kidushei Kesef, it became a an
act of effrontery to be Mekadesh a woman with Bi'ah. Therefore, when the Rabanan instituted Kidushei
Kesef, they also instituted that a person may not be Mekadesh with Bi'ah and they annulled that form
of Kidushin, based on the premise that when a person gets married, he does so according to the will of
the Rabanan.)

Rashi and the other Rishonim ask strong questions on the explanation of Rabeinu Gershom.

1. First, how can he say that Kidushei Kesef (and Kidushei Shtar) are mid'Rabanan, when Kidushei
Kesef is derived from a Gezeirah Shavah (Kidushin 2a) and is thus clearly d'Oraisa?

Apparently, Rabeinu Gershom learns that this Gezeirah Shavah is not an actual Gezeirah Shavah
mid'Oraisa, but is only an Asmachta. (The same applies to Kidushei Shtar, which is learned by
comparing it to a Get (Kidushin 9b). Rabeinu Gershom understands that comparison to be only an
Asmachta.)

2. Second, Rashi asks that we know that a Ne'arah Me'urasah is defined as a woman who was assumed
to be a Besulah at the time of the Nesu'in, but was found to have had relations with another man while
she was an Arusah. The Torah punishes such a woman with Sekilah. How can the Torah consider her



to be a Besulah at the time of Nesu'in if, mid'Oraisa, there is no such thing as Kidushei Kesef or
Kidushei Shtar? The only way she could have become an Arusah, mid'Oraisa, is through Kidushei
Bi'ah, and thus it is not possible for there to be a case of Ne'arah Me'urasah!

Rabeinu Gershom apparently was not bothered by this question, because we could say that the
Kidushin was done with a Bi'ah *she'Lo k'Darkah*. Such a Bi'ah serves to make the woman an Arusah,
but it does not make her a Be'ulah and she remains a Besulah. (See in full the Gemara in Kidushin 9b.
Even though the Gemara there rejects this possibility, perhaps Rabeinu Gershom understands that the
Sugyos are arguing.)

3. Third, Rashi asks that according to Rabeinu Gershom, a woman who gets married with Kidushei
Bi'ah should be permitted to leave her husband without a Get. Rabeinu Gershom apparently learned
that although the Rabanan removed the Kidushin d'Oraisa, they did substitute in its place a Kidushin
d'Rabanan which does requires a Get.

Kesuvos 003: Retroactive release 1 w13°p 7139 19°poR

Rabbi David Willig <rabbidw(@cs.com> asked:

Rava says ein ones b'gittin. this i understand to mean that the get is valid as a get despite
the oness. rava is saying that inthe absence of any evidence of a d'oraisa positon one way or
the other, the rabbanan, in the interest of judicial certainty (tznuos u'prutzos) will rule the get
valid at the time the t'nai expires.

kol mekadesh al d'aatah d'rabbanan mekadesh means the parties accept this position and
afkinon rabbanan I'kidushei minei refers to now, not retroactively. what does b'eilas znus have
to do with anything?

no one is changing the status 1'mafreia?

David Willig, Perth Amboy NJ, USA

The Kollel replies:

As I understand it, you are asking why the Gemara assumes that the only way for the Rabanan to
remove Kidushin is retroactive. Why can "Kol d'Mekadesh" not be applied to remove it from here on?
An exellent question.

I see only two ways for "Kol d'Mekadesh..." to possibly remove Kidushin from here on (and not
retroactively):

(1) By having every person make their Kidushin, from the start, in such a way that it should "expire" as
soon as the Rabbanan want it to.

I don't think this can be done. Kidushin doesn't just expire; it needs a Get to end it (Nedarim 29a).

(2) The other, more serious, suggestion is that just as Kidushin is enacted according to the wishes of the
Rabanan, so too Gerushin. (This is not only logically sound, it is actually the truth, according to
Teshuvos Rashba cited by the Gilyon ha'Shas and a few other Rishonim.) If so, when a person gives a
Get, let us assume he wants it to take effect as the Rabanan wish. Therefore, even if the Get does not
work mid'Oraisa (because the Tenai was fulfilled

b'Ones), the Rabanan can make it work, and end the Kidushin from here on through "Kol
d'Megaresh..." Why doesn't the Gemara accept this possibility?

The answer is that the Gemara never applies Kol d'Mekadesh (or d'Megaresh) to *effect* a Kinyan.
The clause only allows the Rabanan to *annul* a Kidushin or Gerushin that was made. They cannot
effect Gerushin with that principle, they can only retroactively annul the Kidushin through that
application of that principle in order to release the wife from her husband. (Kol d'Mekadesh is just a
*clause* in a Kinyan, not a Kinyan in its own right.)

Be well, Mordecai Kornfeld


mailto:rabbidw@cs.com
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4+ HALACHAH: THE "BI'AH" OF A NOCHRI 9331 DR°2

OPINIONS: During a era when the wicked regime instituted that every Jewish Besulah was to be
defiled by the local governor before her wedding, people started getting married on Tuesday to avoid
the decree (since the officials knew that the Chachamim had instituted that a Besulah get married only
on Wednesday). The Gemara says that those who are defiled by the governor are nevertheless
permitted to live with their husbands afterwards (because the act was one of Ones), except for the



wives of Kohanim, who become Asur to their husbands even when raped.

It is clear from the Gemara that if a woman lived with the Nochri governor willfully, she will would
*not* be permitted to her husband. What is the Halachah if a married, Jewish woman is Mezanah with
a Nochri? Does she

become prohibited to her husband, and to the one with whom she was Mezaneh (if, for instance, he
later converts to Judaism)? The Rishonim discuss this question at length.

(a) RABEINU TAM (cited by TOSFOS DH v'Lidrosh) writes that the Bi'ah of a Nochri is like that of a
Behemah. Therefore, a woman is not Chayav Misah if she willingly lives with a Nochri while she is an
Eshes Ish. This is also the opinion of the BA'AL HA'™™E'OR and the MILCHAMOS in Sanhedrin
(74b).

However, the reason they give for exempting her from Misah is that the Torah says that only a man
who commits adultery with "Eshes Re'ehu" ("the wife of one's *fellow* man") is Chayav Misah, and
when a Nochri commits adultery with a Jewish man's wife, she is not called "Eshes Re'ehu."”

Rabeinu Tam adds that for the same reason, if the Nochri later converts, he is permitted to marry the
woman with whom he lived, even though normally a woman who commits adultery is prohibited both
to her husband and to the adulterer. In this case, the Nochri, after converting, may marry her, because
his Bi'ah with her was like the Bi'ah of a Behemah which is not the type of Bi'ah that can make him
Asur to her, and thus when he converts he

may marry her.

The RIVAM (cited in Tosfos, ibid.) understands that Rabeinu Tam means to permit not only the Nochri
to the wife, but even the husband is permitted to his wife after she was Mezanah with a Nochri.
However, he strongly opposes this ruling based on our Gemara that implies that if the woman lived
with the Nochri willingly, she becomes Asur to her husband.

(We might also ask that if Rabeinu Tam mean to say that Z'nus with a Nochri does not prohibit the
woman to her husband or to the adulterer, the woman should also be permitted to her husband if he is a
Kohen. Yet our Gemara

says that she is prohibited to her husband if he is a Kohen! However, we could answer this question by
saying that the prohibition to a Kohen is not because of Tum'ah, that she was defiled, which is the
reason for her

prohibition to her husband and to the adulterer. Rather it is because of the Isur of "Zonah." This Sugya
holds that even Bi'ah b'Ones makes a woman a Zonah (see Yevamos 56b and 59b).)

It is possible, though, that Rabeinu Tam had a different intention. Rabeinu Tam means only that the
woman is permitted to the adulterer, but *not* to her husband nor to a Kohen, as the SHITAH
MEKUBETZES (DH v'lIvra) writes. The logic behind this distinction is that since the Nochri's Bi'ah is
not the same as that of a Jew because of the element of "Zirmas Susim Zirmasam," the woman is not
Chayav Misah for such a Bi'ah. For the same reason, the adulterer is not prohibited to the woman,
because his Bi'ah was not the type of Bi'ah which the Torah punishes with Misah, and we do not find
that such a Bi'ah could make her Asur to the adulterer.

She *is* Asur to her husband, though, because she was not faithful to him, and the Torah says that if a
woman is unfaithful to her husband she becomes Asur to him; it makes no difference whether she was
unfaithful to him with a Nochri or with a Jew. In short, the Isur to her husband depends on her being
unfaithful, while the Isur to the adulterer depends on the Bi'ah being considered a normal Bi'ah. (See
MISHNEH L'MELECH, Hilchos Yibum 6:19, who discusses the extent to which we compare the
woman's status to her husband with her status to the adulterer.)

In fact, this is exactly the opinion of RABEINU YECHIEL (cited by the RITVA here and by the
MORDECHALI in Sanhedrin #720). Rabeinu Yechiel says that if a Nochri lives with a Jewish Eshes
Ish, he is permitted to marry her after he converts, since he was permitted to her at the time he had
relations with her (since he was a Nochri), and when he converted he became like a "Katan sh'Nolad."
This implies that if he had been Asur to her while he was a Nochri, the Isur would *not* have been
revoked because of "Ger sh'Nisgayer k'Katan sh'Nolad Dami."

Accordingly, Rabeinu Tam is giving the reason why the Isur does not apply to the Nochri while he is a
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Nochri, and Rabeinu Yechiel is adding why the Isur does not apply to him when he converts. Indeed,
the CHASAM SOFER and TOSFOS YOM HA'KIPURIM (Yoma 82b) explain that Rabeinu Tam
means to say the same as

Rabeinu Yechiel.

(b) The ROSH (1:4, and in TOFOS HA'ROSH) also rules that when a woman is Mezanah with a
Nochri and then he converts, she is permitted to marry him, like Rabeinu Tam says, but for a different
reason than that of Rabeinu Tam. He asserts that we only prohibit a woman to her adulterer if she was
permitted to him before the Z'nus. Since she is prohibited to marry a Nochri even before the Z'nus, the
Torah does not prohibit her to him when she was Mezanah with him, and even when he converts she is
permitted to him.

The TERUMAS HA'DESHEN (#29) discusses what the Rosh would hold if a woman was Mezanah
with the husband of her sister, and then her sister later died. Following the logic of the Rosh, she
should be permitted to the adulterer, because at the time of the Z'nus, she was prohibited to him
(because of "Achos Ishto™).

The Terumas ha'Deshen concludes that even the Rosh permits her only to a Nochri, because a Nochri is
*always* Asur to the woman. If he converts, he is not the same person anymore because he is like a
"Katan sh'Nolad."

Therefore the Isur to the adulterer will not apply when the Nochri converts. In contrast, the husband of
her sister is only prohibited to her as long as her sister is alive. Therefore, when she commits adultery
with him, the Isur

to marry her adulterer will apply.

(c) The RIVAM rejects Rabeinu Tam's argument entirely. He rules that the woman *is* prohibited to
the Nochri with whom she committed adultery.

HALACHAH: The SHULCHAN ARUCH (EH 178:19) rules like Rabeinu Yechiel and the Terumas
ha'Deshen, that the woman is permitted to the Nochri when he converts, but she is not permitted to the
husband of her sister after her sister dies.

> UPROOTING A "TAKANAH D'RABANAN" IN THE FACE OF DANGER

QUESTION: The Gemara says that if a wicked regime were to institute that anyone who marries a
Besulah on Wednesday is to be killed, the Rabanan would uproot the Takanah d'Rabanan and would
not require a Besulah to get married on Wednesday.

However, later the Gemara says that if the wicked regime decrees that any Besulah who gets married
on Wednesday must live with the governor first, then even though there is a concern that some women,
the Tzenu'os, might give up their lives, the Rabanan do not uproot the Takanah of getting married on
Wednesday, because "evil decrees are wont to be retracted, and we do not uproot a Takanah d'Rabanan
because of an evil decree which will

eventually be retracted."”

If so, why are the Rabanan prepared to uproot their Takanah if the regime decrees that whoever gets
married on Wednesday will be killed? That, too, is an evil decree that will eventually pass!

ANSWERS:

(a) TOSFOS (DH Takanah) explains that if the governor makes a decree to kill anyone who gets
married on Wednesday, then the Rabanan would not have to uproot their Takanah, because they could
institute a different day for getting married instead of Wednesday. Such a change would satisfy the
governor, since he would be content with the knowledge that he was able to cause a change in the
Halachah of the Jews. Since his intention in making such a decree was clearly to prevent the Jews from
observing the Halachah, it will not bother him if he finds that everyone is getting married on another
day.

However, when the governor wants to live with every Besulah who gets married on Wednesday, he is
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obviously interested in personal pleasure and not in abolishing the Jews' Halachah. (This also explains
why there is no

requirement "to be killed and not to transgress," in this case, even though the Halachah is that when a
Nochri tries to make us change any religious practice with the express intention to abolish the Jewish
faith, there is a

requirement "to be killed and not to transgress.") If the Rabanan were to institute that Besulos should
get married on Tuesday, the governor would just change his evil decree to take all the woman who get
married on Tuesday. Therefore, the Rabanan would have to avoid instituting a new day for getting
married and abolish the Takanah of getting married on a specific day. Since they do not abolish any
Takanah because of an evil decree, the Takanah remains.

This appears to be the intention of Rashi as well (DH v'Ne'akrei).

(b) The SHITAH MEKUBETZES explains that if the evil decree was to *kill* people who get married
on Wednesday, then the Rabanan would certainly have annulled their enactment in order to save lives.
But if the decree was only that the Besulos must be defiled by the governor -- and there was no definite
danger to lives but only a *possible* danger that a modest woman might give up her life in order to
avoid living with the governor — the Rabanan would not have annulled their enactment, since there is a
possibility that *no* lives will be lost by the time that the evil decree is revoked. (See also PNEI
YEHOSHUA.)

(c) The RITVA answers that in the case where the decree was that each Besulah must be defiled by the
governor, the Rabanan did not uproot the decree, because the only concern is that some women will
give up their lives

Lifnim mi'Shuras ha'Din, beyond the letter of the law. For such a concern, the Rabanan do not abolish
an enactment. If, however, there would be a concern that a person would have to give up his life
according to the letter of the law, then the Rabanan would certainly abolish their enactment.

As the SHITAH MEKUBETZES here points out, it seems that the Ritva is following his opinion
elsewhere (19a), where he writes that for any Mitzvah for which a person is not required to give up his
life, it is *prohibited* for him to give up his life. (This is also the ruling of the RAMBAM in Hilchos
Yesodei ha'Torah 5:4.) Accordingly, , the Rabanan did not find it necessary to abolish the Takanah
because of women who are acting improperly by giving up their lives when they are not supposed to do
so (and it is prohibited to do so). This is the "Lifnim mi'Shuras ha'Din" to which the Ritva is referring -
- an erring act, not a laudable one.

® Kesuvos 003: Marriage of a Besulah b'She'as ha'Sakanah

Aaron Kaplan <fubarl7@aol.com> asked:

On 3b we ask why we dont teach the "tzneuot" that "ones" is ok so it wont be a "sacana", and then
AFTER we answer that possibilty(because of "prutzot"...) we say why not just get rid of the "takana".
This seems to imply that it would be better to have her have "biah" with the "hegmon" then get rid of
the "takana"?!

(I think she’d be a lot happier with a smaller wedding and no "hegmon" involved)

Aaron Kaplan, Chicago, Il
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Reuven Miller <millerr@mail.biu.ac.il> asked:

Chazal did not want to uproot their takana because of the hegmon. Instead the gemarra tells us that the
custom (nahagu ha-am) became not observe the takana and Chazal did not "protest".

My question : What would beis din say to a couple that came to ask:

Should we observe the takanna ansd marry Wed night even though the hagmon would take the kallah
or should we go against the takana and marry Monday night thereby avoiding the hamon?
Reuven Miller Jerusalem, Israel

The Kollel replies:

The fact that Chazal did not repeal the Takanah and even ruled for those who asked that the Takanah
was still operational, is not to say that they preferred a Bi'ah to the Hegmon over a Nisuin on a day
other than Wednesday.

However, the Takanabh is in effect until repealed and there must be a Halachic reason to repeal the
Takanah. Since, in actuality, even if the unfortunate happened, and the bride was taken to the Hegmon
involuntarily she remains Mutar to her husband, Chazal did not find it neccessary to repeal a pre-
existing Takanah due to a temporary unfortunate state. It is safe to assume that had the Sakanah
existed prior to the Takanah, Chazal would never had made the Takanah.

The important thing to note is that the Takanos of Chazal were not mere suggestions, but rather
Halachah Pesukah, and were not easily repealed. Just as there were binding rules on how to enact a
Takanah there were strict rules how and when to repeal them, and as long as they were in force Chazal
were bound to them. However, unlike a Din Torah, Chazal was able to overlook them on an individual
basis, in certain cases such as here where it was unlikely that the people could abide. Dov Zupnik

Just to add a short note to Rav Zupnick's excellent answer, Rashi (DH Hasem Nahagu and DH Hacha)
and Tosfos (DH v'Su) discuss what Beis Din would tell her if she asked 1'Chatchilah what to do. Rashi
clearly rules that they would tell her to marry on a different day.

Even though Tosfos says that Beis Din will not tell her to marry a different day, he only means that *as
a Beis Din* they would not tell her that, since they could not present such a ruling. However, the
Dayan can certainly take her aside, out of court, and give her some "practical advice", that "nowadays,
people are marrying on days other than Wednesday -- maybe you should follow their lead." (That is
what Chazal call "Nahagu," an action that

is condoned by the Rabanan and they do not try to stop it, although they cannot rule that way as a court
for the reasons Rav Zupnick gave.)
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" Kesuvos 4

GETTING MARRIED WHILE IN "AVEILUS"

OPINIONS: The Gemara tells us that if a Chasan and Kalah were about to get married and all of the
preparations for the wedding had been made, and then the father of the Chasan or the mother of the
Kalah passed away, the body is moved to a different room, the Chupah is performed, they do Be'ilas
Mitzvah, and then they bury the dead. After the burial, they observe seven days of Mishteh
(celebration), followed by seven days of Aveilus.

The Gemara says that this procedure applies only if it is specifically the father of the Chasan or the
mother of the Kalah who died, as opposed to other relatives. In addition, it only applies if the food that
was prepared for the

wedding is going to spoil if the wedding is not performed immediately.

What is the procedure if a different relative of the Chasan or Kalah dies, or
if the food will not spoil if the wedding is postponed?

(a) The RIF, as explained by the ROSH (1:6), writes that if the food is not going to spoil, or if it has not
yet been prepared, then the dead body is still removed to a different room and the Chupah is performed
and Be'ilas

Mitzvah is done, just like in the case of our Gemara. The difference is that after burying the dead, the
seven days of *Aveilus* are observed first, and then the seven days of Mishteh are observed. The Rosh
cites the MAHARITZ GE'AS who rules that the same applies when a different relative (other than the
father of the Chasan or the mother of the Kalah) passes away; the Chupah is performed and Be'ilas
Mitzvah is done, but the seven days of Aveilus are observed first, followed by the seven days Mishteh.

Their source for this ruling appears to be the Gemara (at the end of 4b) that states that allowing the
Chasan and Kalah to get married and do Be'ilas Mitzvah is not a leniency that the Rabanan instituted in
Aveilus, because the

Aveilus does not start until after the burial. Rather, the leniency is that the seven days of Mishteh
precede the seven days of Aveilus. Accordingly, even if a different relative dies, the only difference in
the procedure is

the order of the seven days of Aveilus and the seven days of Mishteh (that is, the Rabanan did not



institute the leniency of observing the days of Mishteh first in such a case).

(b) The ROSH argues and says that if a different relative dies or if the food is not going to spoil, then
we do not allow the wedding to take place at all before the burial. Rather, the Chupah and Be'ilas
Mitzvah are performed

*after™ the burial and the Aveilus. This also seems to be the view of RASHI (end of 3b).

How does the Rosh understand the Gemara that says that there is nothing wrong with doing Be'ilas
Mitzvah before the burial (since the obligation of Aveilus has not yet taken effect)? The Rosh says that
there is certainly something inappropriate with doing Be'ilah before burial, because it is a disgrace to
the Mes to delay the burial. Rather, the Gemara means that the Be'ilas Mitzvah is not an affront to the
requirement to observe Aveilus (even if it is an affront to the honor of the Mes). Similarly, the
RAMBAN (in Toras ha'Adam) and the RASHBA write that during Aninus, before the burial, Be'ilah is
indeed generally prohibited, and when the Gemara says that before the Aveilus takes effect doing
Be'ilah is not an affront to the Aveilus, it means that it *is* an affront to the Aninus, but not to the
Aveilus. Therefore, where there is no loss of money, it is not permitted to perform the Chupah and
Be'ilas Mitzvah before burying the dead.

This argument seems to reflect a basic difference in opinion concerning how the Rabanan were lenient
to allow the marriage in the case of the death of the father of the Chasan or the mother of the Kalah.
The RIF seems to

understand that the Rabanan overrode the laws of Aveilus by instituting that the seven days of Mishteh
override the Aveilus. Therefore, neither the Chupah nor the Be'ilas Mitzvah had to take place before
the burial, because the Rabanan could simply have instituted to override the Aveilus and perform the
Chupah and Be'ilas Mitzvah *after* the burial. Since we see that the Rabanan instituted that the
Chupah be done before the burial, it must be that something is gained by doing so -- that is, by
instituting that the Chupah and Be'ilas Mitzvah be done before the burial, the Rabanan avoided having
to override the Halachos of Aveilus d'Rabanan, and the Chupah is being done entirely b'Heter (without
overriding anything). (Apparently, there is no Isur Be'ilah during * Aninus*, either because Nesu'in and
Be'ilah are not prohibited during Aninus, or because in this specific situation, Be'ilah is

not prohibited during Aninus, as the SHITAH MEKUBETZES on 4b explains.)

Rashi (4a, DH u'Poresh), though, has a completely different understanding. Rashi explains that the
leniency was simply to allow the Chupah and Be'ilas Mitzvah to take place during Aninus. Once the
Chupah is performed, it "causes the Chasunah to take effect" and it becomes like a festival, a Regel, for
the Chasan. Because the Chupah creates a Regel for the Chasan, it is the *Chasunah* that overrides the
Aveilus, and that is why the seven days of

Mishteh precede the days of Aveilus. Therefore, in a case where it is not necessary for the seven days
of Mishteh to precede the Aveilus (where there is no financial loss involved), the Rabanan do not
permit the Chupah and

Be'ilas Mitzvah to be performed before the burial.

Another practical difference between Rashi and the Rif might be a situation in which a relative -- not
the father of the Chasan and the mother of the Kalah -- passed away *after* the Chupah and Be'ilah
Rishonah. According to

Rashi, the seven days of mourning should be pushed off until after the seven days of festivities, since
the festivities already started. But according to the Rif, the seven days of mourning should be observed
immediately. In this case, Rashi would be the more lenient opinion, and the Rif would be the Machmir.

HALACHAH: The SHULCHAN ARUCH (342:1) rules like Rashi and the Rosh, that Chupah and the
Be'ilas Mitzvah are not permitted before the Aveilus begins. The DERISHAH rules, similarly, that if
the relative died after the Chupah and the days of festivities had already begun, the rest of the seven
days of festivities are observed before the Aveilus.

(If the relative died immediately after the Chupah but before the seven days of festivities began, the
Acharonim argue whether the Aveilus precedes the Simchah or vice versa -- see TAZ, NEKUDOS
HA'KESEF, etc. The conclusion of the Acharonim seems to be that the seven days of Simchah precede
the Aveilus, as it would seem from Rashi, see DIVREI SOFRIM, YD 342:38.)
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8 Ketuvot 5b: A "PESIK RESHEI" THAT AN OPENING WILL BE MADE
QUESTION: The Gemara discusses whether or not it is permitted to perform the first Be'ilah on
Shabbos. The Gemara says that if the blood is "Mifkad Pakid" (stored up and separate from, and not
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absorbed in, the flesh), then the only reason to prohibit performing the first Be'ilah on Shabbos is
because of the opening ("Pesach") that one makes with the act of Be'ilah. The Gemara suggests that
perhaps even making an opening will not prohibit performing the Be'ilah on Shabbos, because a person
does not have intention to make an opening, but only to extract the blood. Since making the opening is
a "Davar sh'Eino Miskaven," it should be permitted according to Rebbi Shimon. (See Chart #3)

RASHI (DH O' k'Rebbi Shimon) asks that even though making the opening is a "Davar sh'Eino
Miskaven," performing the Be'ilah should still be Asur because it is a Pesik Reshei -- an opening will
certainly be made, even though he does not intend to make one, since it is not possible to extract the
blood without making an opening! Rashi answers that the Gemara later (6b) tells us that there are
people who know how to perform Be'ilah with "Hatayah" in such a way that blood does not come out
and no opening is made, and thus it is not a Pesik Reshei. The RA'AVAD, cited by the Rashba, gives
the same answer.

What does Rashi mean? The Gemara here is discussing a person who has intention to extract blood. If
so, obviously he is not doing Hatayah, because with Hatayah he would not be able to get out any blood
as Rashi says! The making of the opening *should* be a Pesik Reshei since one is trying to take out
blood! (RASHBA)

ANSWERS:

(a) The SHITAH MEKUBETZES (DH v'Im Timtza Lomar 1'Dam, in the name of "Kuntreisim")
explains that Rashi means to say two things. Rashi is saying that there is one type of Hatayah in which
no blood is extracted. There is a second type of Hatayah in which blood does come out, but in which no
opening is created. The reason it is not a Pesik Reshei that an opening will be made when one has
intention to extract blood is because of the second type of Hatayah.

Why, though, does Rashi write that there is a type of Hatayah in which no blood comes out? Rashi is
explaining the Gemara later that says that blood is "Chaburei Michbar" (absorbed in the flesh) and yet
Be'ilah is permitted

because a person has intention only to get personal pleasure and not to extract the blood. Why is the
extraction of the blood not a Pesik Reshei? To this Rashi answers that a person can fulfill his intention
to get personal pleasure without extracting blood or making a Pesach at all, by way of the first type of
Hatayah. (See also MAHARSHA on TOSFOS DH 1'Dam.)

(b) It is possible that Rashi chose his words carefully and is following his opinion as it is expressed
later (on 6b). There is a basic Machlokes among the Rishonim how to understand the Gemara that says
that there is no Pesik

Reshei because of the possibility to do Be'ilah with Hatayah. TOSFOS (6b, DH Lo) writes that it is not
a Pesik Reshei only when a person *does not intend* to do an act of Be'ilah Gemurah (a full-fledged
Be'ilah). If he intends to do a Be'ilah Gemurah, then he will certainly not do Hatayah and Be'ilah is
prohibited because it is a Pesik Reishei.

Rashi, though, learns that Hatayah is not something that one intends to do, but it is something that
happens inadvertently, even when one is trying to perform a Be'ilah Gemurah (see Inights to 6b). Rashi
says that even ifa

person intends to extract blood, the Be'ilah is permitted on Shabbos because perhaps he will do
Hatayah (inadvertently) and not extract blood nor make an opening!

Tosfos (5b, DH I'Dam) and the Rashba follow their own reasoning and learn that Hatayah only permits
the Be'ilah when one is not trying to perform a Be'ilah Gemurah and extract blood. If one is trying to
extract blood, then obviously we cannot permit the Be'ilah on the grounds that he might do Hatayah.
That is why Tosfos must say that there is another type of Hatayah, in which one extracts blood without
making an opening. (M. Kornfeld)
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Kesuvos Chart #3
Daf 5b

THE GEMARA'S QUESTION WHETHER IT IS MUTAR OR ASUR
TO PERFORM BE'ILAH RISHONAH ON SHABBOS

IF THE BLOOD IS "MIFKAD PAKID"

\
\
\
\
\
\
\
\
\
\
(R) (B) \
HE INTENDS TO HE INTENDS TO MAKE |
DRAW BLOOD AN OPENING (BONEH)
_____________ \
\
la) IF "DAVAR SHE'EINO Mutar Asur
MISKAVEN" IS MUTAR
\
1b) IF "DAVAR SHE'EINO
MISKAVEN" IS ASUR
\
2a) IF THE ACT IS Asur "o
CONSIDERED "METAKEN"
\
2b) IF THE ACT IS Mutar "o
CONSIDERED "MEKALKEL"
\
\
IF THE BLOOD IS "CHABUREI MICHBAR"
\
\
(n) (B) [
HE INTENDS TO HE INTENDS TO DRAW |
DERIVE PLEASURE BLOOD (CHABURAH) |
|
|
la) IF "DAVAR SHE'EINO Mutar Asur
MISKAVEN" IS MUTAR
|
1b) IF "DAVAR SHE'EINO
MISKAVEN" IS ASUR
|
2a) IF THE ACT IS Asur "o
CONSIDERED "METAKEN"
|
2b) IF THE ACT IS
CONSIDERED "MEKALKEL"
|
3a) "MEKALKEL B'CHABURAH" Mutar "o
|

IS PATUR



3b) "MEKALKEL B'CHABURAH" Asur "o
IS CHAYAV
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Kesuvos Chart #4

Daf 7a

|
|
THE NUMBER OF DAYS OF BERACHAH AND SIMCHAH AFTER THE WEDDING |
|
|
(B) (B) I
BESULAH ALMANAH (2) |
|
|
1) BACHUR Berachah: 7 days Berachah: 7 days |
Simchah : 7 days Simchah : 3 or 7 days(4) |
|
2) ALMON (widower) Berachah: 7 days Berachah: 1 day |
Simchah : 7 days(3) Simchah : 3 days |

FOOTNOTES :

(1) Simchah includes an Isur of working. (Tosefta)

(2) This refers to any Be'ulah, and not only an Almanah.

(3) This Halachah is not explained by the Gemara, but the Rishonim
(in the name of the RI MIGASH) conclude that seven days of Simchah
are observed for every Besulah, based on the Gemara later (17b).

(4) The opinion which says three days of Simchah are observed holds
that the two versions in the Gemara are not arguing, and they are
both true. Therefore, both a Bachur and an Almon who marry an Almanah
observe only three days of Simchah (RAMBAM, RAMBAN, and other
Rishonim) .

However, others (RASHBA) maintain that the two versions in the Gemara
are arguing, and that the Halachah follows the view that holds that
only an Almon who marries an Almanah observes three days of Simchah,
while a Bachur who marries an Almanah observes seven days of Simchah.
The logic behind this is that the days of Simchah cannot be less than
the days of Berachah. (The Girsa of the Rashba put this answer of the
Gemara second, unlike our Girsa, and he writes that the Halachah
ought to follow the second answer.) Even the Rishonim who disagree
with the Rashba's ruling write that this was the common practice.

The SHULCHAN ARUCH (EH 64:2) cites both opinions and does not decide
between the two.
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3) HALACHAH: DRINKING WINE IN THE HOUSE OF AN AVEL
OPINIONS: The Gemara says that the Chachamim instituted a custom to drink ten
cups of wine in the house of an Avel -- three cups in order to open one's

digestive system and arouse his appetite, three cups during the meal to help

digest his food, and four cups representing the four Berachos of Birkas

ha'Mazon. They later instituted four additional cups for various reasons.

When the people in the house of the Avel started getting intoxicated from all

of the wine, the Chachamim "returned the situation to its original state."

What is the proper practice according to the Gemara's conclusion, and how is
this practice observed today?

(a) RASHI writes that when they "returned the situation to its original
state," they annulled the additional four cups of wine that were instituted,
and they left the original enactment of drinking ten cups of wine.

(b) The RAMBAN (in TORAS HA'ADAM) and other Rishonim write that after the
people started to become intoxicated, the Chachamim annulled the custom of
giving wine altogether. Only during the meal would they permit giving wine,
because wine during a meal helps digest the food and does not make a person
intoxicated (Yerushalmi, cited by Rashbam in Pesachim 117b).

(c) The RAMBAM (Hilchos Avel 13:8) writes that in the house of an Avel, "we
do not let anyone drink more than ten cups." It seems that the Rambam
understands that the Gemara is not saying that the people in the house of an

Avel should drink ten cups, but that the Chachamim made a *limit* to how much
they may drink, limiting the amount to ten cups. That is to say, even though

the Gemara tells us that wine was created only to provide comfort to Avelim
(Sanhedrin 70a), nevertheless the Chachamim did not allow them to drink
excessively. (See also Rambam Hilchos Avel 4:6.)

HALACHAH: The SHULCHAN ARUCH (YD 378:8) writes that Avelim should
drink wine

only during the meal, and they should not drink enough to become inebriated,

but only enough to help digest the food (like the Rambam and Ramban rule).
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10 Kesuvos 009: "Rov" being applied to time: the Kollel wrote:

APPLYING A "ROV" TO TIME: QUESTION: The RASHASH asks a basic question about the Safek
whether the wife was Mezaneh before or after the Eirusin ("Tachtav or Eino Tachtav"). Why don't we
simply follow the principle of "Rov" and assume that the Be'ilah occurred during the longer of the two
time-periods! That is to say, if she was unmarried for most of her life, we should assume that the
Be'ilah occurred during the time period when she was unmarried!

ANSWER: We cannot apply a "Rov" to time. There is a general principle in the laws of "Rov" that
when the subject of the doubt involved is "Kavu'a" -- that is, where the Safek arises about the status of
an object that is immobile and established in its place -- "Rov" does *not* apply. Therefore, when it
comes to a question of which day an act occurred on, we cannot apply "Rov" to days and say that
certain days are in the majority and thus the act happened on those days. (In other words, Rov can only
determine what person or object *did* an act, not *to whom* the act was done or *when* it was done.)
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' Kesuvos 011: Kidushin of a Giyores Ketanah

Reuven Miller <millerr@mail.biu.ac.il> asked:

The discussion in the gemarra (kesuvos 11a) revolves around the kesuba given to a katana who was
converted as a child [and got married before she became a Gedolah].

If she is a gioress she has no halachic father or brother. Who then could marry her off as a katana?

The Kollel replies:

In Even ha'Ezer 155 the majority view is that a Ketanah can marry herself off after age six, based on
the Girsa of the Rif and Rambam in Gitin 65a. However according to the minority view your point is
valid.

Dov Zupnik

See our Insights to Yevamos 107:1:a, where we quoted the TZAFNAS PANE'ACH (Hilchos Ishus 4:7)
who cites Rashi in Gitin (65a, DH u'Chenegdan), and in Kidushin (44b, DH Ma'aseh Yesomah) that
says explicitly that a Ketanah can be Mekadesh herself -- at least when she is a "Yesomah" (even a
Yesomah b'Chayei ha'Av). This seems clear from Yevamos 108a also, where it discusses a Ketanah
who "accepts [on her own] a Kidushin."
-Mordecai Kornfeld
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Chart #5
Daf 1lb-15a

THE KESUVAH OF A WOMAN WHO WAS FOUND TO BE A
"MUKAS ETZ" OR A "BE'ULAH" AND THE HUSBAND
DID NOT KNOW ABOUT IT BEFORE THE MARRIAGE (1)

(A) (B)

MUKAS ETZ BE'ULAH
1) RAMI BAR CHAMA 0 0
2) RAVA (originally) Rabanan: 0 0

R. Meir: 200 (2)

3) RAV SHESHES, Rabanan: 100 100 (4)
REBBI YOCHANAN (13a) R. Meir: 200

4) RAVA (after he Rabanan: 100 (3) 0(5)
changed his view), R. Meir: 200

REBBI ELAZAR (13a)

(1) If the husband knew about it before the marriage, everyone agrees
that the Kesuvah of a Be'ulah is 100. The Kesuvah of a Mukas Etz is
100 according to the Rabanan and 200 according to Rebbi Meir (Mishnah
1la) . The Machlokes between Rebbi Meir and the Rabanan is that Rebbi
Meir compares a Mukas Etz to a Bogeres (who does not have her full
Besulim, but since she did not cohabitate she *is* a Besulah), and
the Rabanan compare her to a Be'ulah (since an act was done to her to
cause her to lose her Besulim).

(2) Rava argues with Rami bar Chama, based on the Mishnah (13a) of
"Mukas Etz Ani," in which it is clear that one who claims she was a
Mukas Etz receives more than a Be'ulah (at least according to Rebbi
Meir) .

(3) According to Rava after he changed his view (and according to
Rebbi Elazar) the Mishnah (13a) can be expressing the view of the
Rabanan who argue with Rebbi Meir. The husband claims she deserves
nothing (since he married her thinking that she was a Besulah, and he
found her to be a Be'ulah), and she claims that she is a Mukas Etz
and is entitled to 100.

(4) Rav Sheshes (and Rebbi Yochanan) hold that the Mishnah (13a) is
in accordance with Rebbi Meir. The husband claims that she is
entitled to only 100 since he found her to be a Be'ulah, and she
claims that she is entitled to 200 since she is a Mukas Etz.

(5) Rava's reason, after he changed his view, is that when the
Mishnah (12b) says that the husband claims that she became a Be'ulah
before the Erusin and "the Mekach is a Mekach Ta'us," the words
"Mekach Ta'us" imply that she receives *nothing* for her Kesuvah,
since she was found to be a Be'ulah (in contrast to Rav Sheshes who
says that she still gets 100). Nevertheless, if she was found to be a



Mukas Etz, even though her Kesuvah is diminished to 100, it is *not*
a Mekach Ta'us, "because he is not so particular about Mukas Etz"
(TOSFOS DH 1'Rabanan) .
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